I ———

' Table 3
Inconie Base Used in Each furlsdiction
Gross incose Adjusted Gross Incame Net Income
Georgla Alabama Missouri Alaska New Jersey
Nevada Arizona Ohlo Arkansas New York
Ntw Mexico Colorado Oklahoma California Notth Dakota
Noith Caralina District of Columbls  Oregon Conngctlewt Pennsylvania
N=4 Guam Rhode ktand Defaware Puerto Rico
flaho South Carslina Fetlda South Dakela
[ndlana Utah Hawall Teninessee
Kansas Yermont Hliinais Texas
Kentucky Vlrginda lowa Visgin fslands
Loulsiana Wiscomsin Michigan Washington
Maine N=24 Minnesota Wesl Virginla
Maryland Montana Wyoming
Massachusetis Nebraska N=2§
Mlsslsslppt New Hampshice

Conclusion

Therels agrowving consensus among the
varlous jurlsdictions on a number of
guidelines [ssues, Between the NC5C's
1988 and 1990 surveys, the number of
jurlsdictions using the Income shares
model grew from 2040 33, or 63 percent
of the jurlsdctions. Most jurisdictions
have also moved to assigning the gulde-
iines presumptive status in the judicial
process. Agreement 5 also growing on
how the parents’ income hase should be
defined.

However, this increased unifermity
shoeld not camouflage the continued
development activity, tn the bwo years
stnge the original gieldelines were col.
lected, 42 jurlsdictions revised thele
Auidelines, and there Is evidence thls
actlvity 1s contlnulng. This artlcle [s
intended 1o assist in that effort by pro-
viding a gukle to what the states and
territortes are doing as the deflnition of
policy continues in this important area,
awj

8 STATE COURT JOURMAL

Table 4
Methods of Income Base Calculation®

Typt of Guldeline

Income Base  Income Shates  Percenfage Melson-Delaware Total
Nel 12 i) 3 25
Ad]Justed gross 20 4 0 24
Gross 1 3 4] 4
Tolal guldelines 33 17 3 52

* Foa 1his tablr, Californla was placed In the *Percentage” category and the Virgln Dilands wese

omitted.

Notes

1. The Child Sepport Enforcement ['ro-
gram, Title IV-D of the Suckal Security Acl (PL
©3.647, Part BY, weas cslablished in 1975, This
act created I each state a single and separate
agency (EV-I) agency} designated to adminl-
stet the child support enforcement grrogram.
This agency Is, In most states, found under
the ausplces of the state department of health
and human services ur compaiahle state
welfaze agency. The IV-D agency Is respon-
sflle forsubmitting tothe U.S, Gifice of Child
Suppoil Enloreement, Department of Health
and Human Seevlces, 2 slate plat, which ¢ 4

compreliensive statement for careying out
the requitements of the Titte IV-D program.

2. Acompengium contalning the guide-
Hries from cachof the 54 [urlsdictionswill be
published by the Natlonal Center for Sizte
Courts In 1950,

3. U5, Depariment of Health and Huntan
Services, Office of Child Suppert Erdorce-
ment, September 1987,

4. For additional informatlon, see A
Sernary of Child Support: Guidellnes, Wil-
lamsbueg, Va: Mational Center for Siate
Courts (forthcoming).
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EDITOR'S NOTE: This article and e te-
search on which it was based were st
Jrerted by the Stale Justice Institute (Gram!
No. 88-T41-B-037, Nativund Center forState
Coaiirts). ‘The views aud upinions expressed
Tere do nat necossardly reflect the viaws or
poiletes of the gramtor o grantes.

H. Ted Rubint Is o sexilor staffutlonteyar
the Institate for Court Management of the
Natlona! Center for State Courts, Danver,
Colorado. Heisdirectoroftie Civil Jurisitic-
tipn int Tttt Conntry Project. Tie seven-
state sunccy descritred tn thearliclewas con-
eliictvd by Sarol Friesen,

n estimaled 150 tribal courts nper-
ate 1nt the Unilted States, and this
number is growing. Alarge body of U.S,
Supieme Court and other federal court
decislons, beginning in 1823, have de-
fined the legal status of Indlan teibes,
determined tribalautborlty, imited state
regulating and taxing authorlty, and
spectited tribal court jurisdictlon. State
trialand appeliate coust judgesalso have
boen asked, with Encreasing frequency,
to tesalve Jurisdictioral Issues affecting
partier who ate both state citizens and
members of federally tecognized tlbes,
Legislation to gulde courts b resolv-
Ingcivil jurisdiction fssuesbetween tribes
and states has developed slowly and
often hasbeen unresponsivetothe prac-
tical problems of litlgants who seck de-
terminationsas towhethertribal orstate
courts are the proper forums for thelr
coneerns.

In response to geowlng concern over
the lack of effective tesolutlon of dis-
putes between state and tribal cowts
over civit jurisdiction matters, the Con-
ference of Chief Justices {CClestablished
a Commi*tee on Clvil Jurlsdictfon in
Indlan Country. The signl{fcance and
complexity of these Issues led the com-
mitee to recommend that the stale
Judictarles encourage tribal and state
governments to cooperate [n resolving
Jurisdctional problems at tribal, state,
and local fevels. Subsequently, €CJ
endorsed a project, deslgned by the
Natlopal Center for Stale Cours and
later funded by the State Justice Insti-
tute, that would provide a research basis
and modelapproaches to dispute resolu-
tion thattribal andst:tecourts could use
cooperatively to reuvlve disrides in
constructive, nonlltigative wiy - A 13-
membercoordinating counclicomposed
of state appellate justices, tribal court
[udees, stale trlak court judges, federal
[eages, an Indlan and non-Indlan attor-
ney, a state court administrator, and
legal scholars and consultanis guldes
the project,

This article reports findings from two
surveys undertaken during the project’s
first year. Both surwys sought Informa-

SPRING 1930 7




In a number of
areas it is not clear
which court system
has jurisdiction, or

one court system
may make a ruling in
a case unaware that
the other court
system already hos
jurisdiction. These
and a range of other
scenarios hamper
efficient judicial
administration.

tlon on the nature and extent «f (lls-
puted Jurisdictlon ptablems between
tribad and state courts, whether these
courts granted full falth and credlt or
comity to the declslons and judgnienls
oftheuthercourt systens, and approaches
that have been or might be taken to
tesubve disputed Jurlsdiction concerns
withnout wsing counts,

Background

[nihe iribalfstate court nexus, onecourt
sySlem: oz the pther may have excluslve
Junlsdicilon over one type of rae but
with ather case types the Juriynction
may be concunent, When authorlty is
excluslve, attorieys ay noncthieless not
accepl this provislon and seek a remedy
in the other court system.

Even when the proper forum iz used,
problems enay arise jn enforcing the
[udgment. Fur example, a losing parly
may condeny that the proceeding was
smprapeely conducted and need not be
hionored, orthat the fudgnient may have
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beent entered properly but the enforce.
ment pracess was kmproper.,

In 2 number of areas [} 1 nwt cleac
which cour? systen has [utlsdicilon, or
one count system may make arullng ina
caste unaware that the other coust sys-
tem already has [urisdiction. These and
a range of ather scenarlos kamper etfl-
clent [udicial admlinistration.

The first sutvey comfucted by the
NCSC tribal count fusiadiction project
was a ol survey. Tribal and state court
offlctals, staieattomeys general, and bar
assoclatlon executives in the 32 states
with federally recagnized Indlan coun-
Lry recelved the survey.

The second sutvey cotsisted of tele:
phoneinterviews with 65 tribatand state
court ofilcials and state exscutiveagercy
representatives in seven stales—Alaska,
Arizona, Nuelh Dakota, Oklahoma,
Souwth Dakota, Washingten, and Wis-
consin—selected by the coordinating
councl wsing such crierfa asdiversity of
problems and geography, a recognition
that slgniflcant problenis existed, and
the apparent willlngness of offickls to
actively assist with furiher project re-
search,

Results of the 32-state survey

Vel reported disprtes?

T mail survey results were divided
acconding to responding groups (telbal
officlals, state court officlals, attorneys
general, vte.). I 28 states, ane or moe
respronding groupsanswered the survey,
Responises were received from 36 triba)
court fudges, 14 state chief justices, 69
state count Judges. 18 atorneys general,
10statebarasseclation executives,and §
attorneys who practice In tribal contts or
represent tribal gevernments.

In 7 siates (Connecticut, Kansas,
Loulslana, Massachuseits, New Yok,
Cregon, and Texasy nardisputed [urisdlc.
flon cases weee teported by any respond-
iy grovp.  One responding group in
each of @ states (Callfarnla, Frocida,
Tdahey, Maine, Mississlppl, Montang,

Nebraska, Nevada, and South Dakota)
reported disputed Jurisdiction cases, In
GotherstatesiAnzona, Colorado, Michi-
gan, Minnesota, North Dakota, and
Oklahoma), two responding groups
reparted such cases. Three responding
groups reported disputed jurisdiction
cases in 5 states (Alaska, New Mexico,
Utah, Washington, and Wisconsin),
while I state (North Carolina) had four
responding graups report disputed jusis-
diction cases.

Huw ntany ispietes were reported?

“The numberofdisputed [urlsdiction cases
reperted by the 21 stales reporting case
disputes were analyzed. Nine states
{California, Colorada, Florlda, ldaho,
Malne, Misslssipp), Nebraska, Nevada,
and North Dakota) reported 1 ta 10
cases.  Utab eeposted 10 1o 20 cases.
Minnesota and Mantana seported 20 to
30cases. South Daketa reported 30to 40
cases, Threestates {Alaska, New Mexlco,
and Washioglon)reported 40 to SO cases.
Five stnies (Arizona, Michigan, North
Carolifa, Oklahoma, and Wisconsin)
cach reporled mpre than 50 cases,

Wit kinds of
illspretes were reprorted?

Indian Child Welfare Act (ICWA} case
problems were the most frequentlyclied,
"Tribal courtssere the primarycomplain-
ants, reporting more than half of the
tatal,  1GWA cases arlse when there Is
uncerlainty or Inattentlon os to the
partlcular coun systemn that may have
Jurdsiledton, when state courds instffl-
clently adhese to 1ICWA guidelines for
referral to the telbal court, when one
parent |5 Indian and one s nol, when
Tndian children live off the reservation,
wilen state authoritles remsove [ndkan
children froma teservation unawarcofa
tribal court's varlivr furlsdiction over the
famiky or without fellowing trihal proce-
dures, when state authorl Hes il [ sswe
a new birth certificate fodksving a tribal
court acoption, and n ether chcum.
stances.

Domestic relaflonsdisputes were cited
nearly as alten 45 [CWA matters. Agaln,
tribal courts were the peimary complaln-
atits. Domestle refatlons disputes arlse
over whicit coutt system has [urisdiction
for divorce, child custody, and suppert.
Dlsputes also eecur when enly ene par-
entls[ndtan, Disputes may occur where
there Isconcurrent jurlstlction (thestate
rovst having fawiul Jurlsclcllon over a
dlvorce, the trlbal courd having lawia)
jurlsdiction over the children from an
abmse or neglect flnding) or when the
state court enters o custouly order Lt Is
challenged. Mumserous disputes involve
childd support enfascement: a non-In-
dlan spouse may chaklenge a tribal court
child suppeort arder accempanying a
dlvoree; a reservation Indlan may scek
to refect a state coust's furlsdiction wilh
chilld suppoit; a tribe member may seek
1o reject a state court process served on
the teservazon. There may be problems
with enforcing a state court domestic
violeace protecilon order on Ibie reser-
vation and with enforclng a trihal court
worder In a state court,

Contract actlons were the third most
commonly clted disputed casetype, but
unlike ICWA anddomesticrelatlonscases,
these caseswerereporied most frequently
by state trial court fudges. Contract
breaches followed by state suits lead to
protiems with enforcing judgmentsand
sesving process on the reservation, A
triihal court may requlre that the state
court judgment be brought to the tribal
cowt to secuze enforcement,  Shoet of
this, trihal police may eefuse 1o serve
stale couet process, Coneract ieaches
may involve Individuak Indlans, tribal
governments, or huslness entlties.

‘The greatest number of disprtes were
11 a catch-all categary fabeled *Other,”
but this mlscellancous category was
anchored by 150 cases reponed by one
Michlgan tribal court, There, report-
edly, the state matntained thal only
certaln lands whithis the exterlorbounda-
ries of the resepvation svere suliject Lo
{ribad court jurlsdiction, although tribal
authorlties contlaously disputed this
cladm,

Taxation and hunting and fishing
disputes alse were reported frequently.
Tribal governments dlsputed state lax-
Ing authority over binge and eeanomic
enterprises, as wetl as an ofl and gas
severagnce tax on one reservation. Hunt-
Ing and fishing dispuies Involved treaty
Hghts.

How were disputes reported by state?

For siates reporting tmore than 50 dis.
puted Jurtsdiction cases, domestic refa-
tions and contract problems were most
common it Arizona. Michlgat reported
thegreatest number of disputed jurisdie-
tian cases of afi states, including the 150
cases repoted by the Keweenaw Bay
‘Tribal Court relating to jurisdiction over
actlons taking place within the exterlor
boundarles of the reservallon. A state
court In Traverse Clty, MIichigan, re-
ported many hunting and fishing dis-
puies that Snvalved state and federal
courts as well as the Bureau of Indlan
Affairs,
‘Theprimary problems found inNorth
Carnlinarclated toconlract enforcement,
Oklahoma's primary problems were
taxatlon, 1GWA, and domestic relations
matters, asreported by tribal courts, and
1o a lesser degree gambling and 1ICwA
cases, as reported by chiel fustices,
Wiscopsin's three reporting sources
emphaslzed 1WA and domestic rela-
tions contcerns, Although gambling and
conteact dispuies were prominent,

Mutual recognition
of court decisions

The survey fotind that trlbal cougds guite
generally recognize state court judg-
ments. Frequently, tribal court respon-
dents reported that thelr court systems
recognized state court decisions bub that
Lhte severse was not teue. Trilal courls
expressed substantlal frustration with a
percelved urwllbingness by state courls
Lo recognbze tribal court (udgeients, Yot
state trlaf coust Judges fxdicaied thay,
ulie generally, recognitios Is provided

SESRbRE R SRS

Tribal courts
expressed substantial
frustration with

a perceived
unwillingness by
state courts to
recognize tribal
court judgments.

Yet state trial court
judges indicated
that, quite generally,
recognition is
provided to tribal
court decrees.

to tribal court decrees, and both chief
[ustlces and atiorneys general more of-
ten than not reported simbla state court
recognition.

About ten stales provided answees
fram one or mere trital courts and one
or more ather respondent groups. Flor-
Ida, North Carollna, and Cklahoma
reported mutual, affirmativerecogrlilon
both bya tribal court anci by oneor more
otlier graups. Arlzana and Washington
reposted essenllally similar afimmative
tecognition.

Four states reported dissimifar re-
sponses: in Alaska, Mlnnesota, New
Mexico, and North Dakota, tribal courts
provided recognition, bul stale offtclals
reported that stale courts did not recogs
nlzeoroniy sometimes recognized teibal
court decrees. A California tribal court
anid state court judge repotted that they
provided recognition, but the state's
attorney general reported that recogni-
tlon was nol provided.

Wiille, overalt, t1lbal courts roported
that they recognize state court judy-
ments, different tribal courts In four
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The Washington
Supreme Court
underwrote the

expenses for tribal
court judges to
attend several
annual judicial
conferences, where
specialized
subject matter

on tribal

law developments
was presented.

stales gave confliciing answers, DHfer-
ent tribal courts in Arlzona, ldaho,
Nevada, and Washington reported that
they did and did not recognize state
court judgments.

Educatfonal aud
conperative approdches

Survey responsdents described an array
of approaches undertaken by thelrsiates
to Ineeease understunding of theit re-
specilve coutt sysiems. They reported
fermal and Informal agreements as well
as jeglslation that appeared to reduce
the need for lIgating jurisdictlonal
concers.

The Washington Supreme Court
underwrole tie expenses for teib- " court
Judges to attend several annual judicial
conferences, where speclabized subject
malter on tribal law developments was
presented.  The OXlaboma Supaeme
Court cosponsors anannual Soverelgnty
Symposium that presents Indlan law
issues to large audlences of perlwaps 500
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teibal court and government nifflclals
and state court offlclals, The Wisconsin
Supreme Coust Wil cospensor a related
symposium in October 1950,

A visit by the chiefl [ustice of the
Arizona Suprerne Court, Frank X. Got-
don, to the Navalo Natlon's [udiciat
system headquarters In Whidow Ruck
recelved notewnsthy attentlon from both
Indlan and state fudiclal officlals, Arl-
zona state cottet judges who preside In
locatlons adjacent to Indian country
have joined with trlbal court judges from
tlse Apachie, Navajo, and Hopl natlons to
foern a Northern Arizona Judiclal Com-
mitee to meet perlodically and share
Judiclal concerns, Informatton, and re-
sources and addeess mutiat problems
and Issues,

The Indiate Law Commitiee of the
State Bar of Scuth Dakota published and
disseminated The South Daknta Tribal
Court Handbook, which describes the
history, requirements for practice, and
jurisdictional pasameters of the nine
tribad coterts In South Dakoda, According
to the Iiandbeok, which is Intended to
bea cesource for the practicing bar, “the
overaiching abjective of this effort s to
faclilate angoing communtcatlon,
understaniing, ancd respect for tribal
courls ang tetbal cotirl personnel.”

Formalagreementsbetiveen tribal and
local or state governiment can be useful,
For example, the Snohomish Trbe In
Washingion cited 1he compeeliensive
land use plan and zontog ordinance it
ayreed to wlith the county government.
‘The Malne attarney geateral repurted on
leglslavion, agreed fo by Indlan tribes
and then enacted, that clearly defined
the furlsdiction of a tribal court and
authorlzed the state lo retrocede Publle
Law 280 jurlsdicton for three (ribes,

Joint tribsal and state task forces to
study problems of service delivery and
recommend appreaches to addressing
Juelselletional problems have beet used
In Michigan to examine soclal servlces,
mental health, and public bhealth con.
cetns,  Implementatlon of task force
recommendations can reduce problems
teported In other states; for example,

dispuies between tribes and states over
who wlil pay fos fosler care of children or
adlspute that arose when a state mental
hospHal refused toacceptan Indlan who
had been found in need of hospitallza.
tlon by a trlbal court but who had nat
buen adjudlcated by a state court.

‘The Wisconsin Leglslatlve Councll
created an advisory committee on tribal
courtls as part of the American Indlan
Study Commitice to revlew a range of
Issues relating to telbal governments,
trlbal courts, state courts, and state
admihnelstratlve agencles. The advisory
commitice recomsmended draft leglsla-
tton that would expand the grant of full
falth and credit by state courts, enable
state lawenlorcement offleers toenforce
a tribal court’s temporary restralnlng
orders in domestic abuse cases, author-
ize the department of transpartation to
take Into account traffic convictlens
obtalned Ina trlbal court Ln determining
whether to suspend or revoke an aperat-
ing priviicge, and dlrect the department
of health and soclal services to accept
and register valld vital records submit-
ted by tribal courts. En Apri] 1989 the
teglslative councll voted unanimously
to Introduce the four hill drafts,

Another example of a problemere.
ducing approach is clied In the report of
the Cofviile tribe of Washington. There,
a tribal government and tribal court
agreement permitted statechild support
claims against trlbal membess as long as
thie state frst filed Us clalm In the tribal
court. Many additfonal examples,
completed or proposcd, were described
by respoadents,

The seven-state survey

Structured telephone Interviews were
conducted with 7 to 12 offlctals each In
Alaska, Atlzoma, Nomth Dakota, Okla-
hatma, Soulh 2akata, Washlngton, and
Wisconsin,  Itesponses were obtained
froma tatal of 23 Judges, B court admin-
Istrators, 11 private attonteys, 5 sockal
service agency representatives, 11 gov-
ernnt-it officials, and 7 altorneys gen-

eral. Aswith the matl survey, questions
focused on three areas: types of juztsdic.
tlonal confliets, mutua] recognition of
orders and judgments, and Information
and suggestlons about hoswr to esolve
Juslsdlctionat conflicts without unnec-
essary litlgation.

Overall, IcWAand domestic relations
cases were the most often mentloned In
atmpst every state and quite often were
Identifled as the most commen o most
difflcult casetypes. Respondents often
stated that state courts were qulte good
about transferring ICWA cases when they
wete aware of the law, but they noted
other difficulties In administerlng the
law, suchasdeterminingwholsan Indian
chifd. Domestlc relations cases, how.
ever, frequently ended Ja disputes aver
which court should have Jurlsdiction
and whether one court would enforce
the child support, custody, or domestlc
viotence restrainlng order of 1he other
court.

Taxatlon Lssues (such as whether a
state has Lhe authorlty to tax commer-
clal sales or minural removals on Indlan
{and) and huntlng and fishing disputes
{stchastibal authorltytoexcrclse treaty
tights In pacticular areas of a state} weie
thic next most frequently clted disputes,
Economicand commercialdevelopment,
torts, trafflc law, gambling, Instaliment
contracts,and naturalresourcesdisputes,
In descending arder, wete the next most
frequently clted.

States stated similaritles s weil as
differences (n thelr descriptions of prob-
tem arcas,

Stale-by-state amtlysis

Alnska. The vast majerlty of cases
fatl under the 1CwA, Conflicts are
prompted because a number of tribal
courts are not fecognlzed by sthe siate.
Altiough there have been nocourt cases
over hunting and flshing rights, fous
respondents anticipate that this wlll
biecome a source of conftct, Since the
exact hountariesof the Metfakatla reser-
vatlon are not clear, an [ssue fikely to
atkse 1s where the state can enforce Hs

flunting and flsning regulations,  Al-
though the state daes act officlally rec-
ognlze tribal courts oftier than the iet.
laktla, some Judges do secogntze other
tribal court Judgments, There are weli-
ten agreements between some tribesand
villages and the department of health
and socfal services concerning proce-
dural aspects of the ICWA, although one
tespondent noted that the agreements
were not belng used, HReportedly, the
governor lobbles for a change In the
federal ICWA leglslatlon that svould give
vlllages concursent Jurdsidietion in tfose
cases,

Arlzena. This state does nol appear
lo have serious conflicts concerning
ICWA matters. Slate court judges will
alinostalways readlly transfet these cases
to the tribat court and notify the tribal
sorlal service agency., Domesile tela.
tions conflicts arlse when only one of
the pacties Is Inddzn or when one of the
parties lives off the teservation. But the
tribes and the state adhere to common
principles regarding tribal membesship
and domilctte and are willing to relin-
qulsh [urdsdlction when those prenciples
apply. Taxallonconcemnsare menttoned
prominently. The U.5, Supreme Count
has ruled that an Arlzona tribe may levy
a tax on a non-lndlan coal company,
The state also may bnpose atax, Ifa
bustness chatfenges a relbat tax, the case
st be fikect s LrTbal court.

Theattorney general has determined
thata state court cannotl recognize trital
court arders for Involuntary conimit.
et te a state mental hosplial, None-
theless, the court of appeals granted
comity to such a tribal count onder,
hotwvevet, the state tospital resisted the
procedure, The Arizona Supreme Court
has ruled that tribal court declslons
should be glven comity, and the Navajo
Supreme Caurd Frs uled that comity
should beglven L, Aatecourt Judgements.
The greater problems ardse when siate
governmental agencles erbiwsinesses fakt
to recognize tribal court orders.

Thellnes of communication betwean
tribal and state court fudges are cpen,
and [udges on Lot sldes seem to make

T A e

Damestic relations
cases, however,
frequeently ended

in disputes over
which court should
have jurisdiction
and whether

one court would
enforce the child
support, custody, or
domestic violence
restraining order of
the other court.

an effort 1o get to know each olhtet and
to undesstand each otlier’s fwdicial sys-
temsand cubtursl values, The statecourt
system has provided certaln technlcal
asslstance to Yelbal courts,

North Dakate, The inost frequently
clted conflictsatedomesticrelatlons and
1CwA maiters, fotlowed by taxation, tort,
and economlc and commerclal develop-
ment concerns.  The most commnn
domnestic relatlons problems stem from
a Tack of recognition of tribal or state
cornl judgments. Reporicdly, a state
court fudge wiil refuse to honor trilsat
cowrt orders for which e or she suspects
trlencof the pattizswasdenled proper
notlce and an opportunity to appear.
When an Indlan pacent takes children
back to the reservation kn violation of a
state courl order, the state wilk not go
on {o tdbai land 1o enforce the order.
Many respondents expressed concem
that husinesses are rehictanl to opordte
on the teservation or 1o sell goods to
Iditans whe live on a reservation be-
cause they fack an effective venue for
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resolving disputes, There are also unre-
solved taxation Issues agalnst tribal
buslnesses, such as warkers’ conipensa-
tion and unemployntent compensation
assessments, as wekl as questlons over
whether the state has the posver to regu-
late huntlng and fshing rights.

State court judges said they glve full
f2ith and credit generally if they find
minimal standards of due process have
been raet, but they do not recognize ex
padeorders, Most respondents sald that
tribal courte generally do not recognkee
state court declslons. This creates prob-
lems, especlalty for famlly law and in-
stallment conlract cases. [nstances of
formal cooperation men loncd are a
Juslictal planning cemmlsston that n-
cludes members of tribal courts and
pertodic meetlngs bebween the governor
and tribal teaders, Whike fn most siates
atleast warespondents mentioned they
maintalned good working refationships
or personat contact between judges in
the two systems, there was no such
mentlon in this siate,

Okleehomur. Efght respondents clted
taxatlon problems, and slx mentioned
ICWA and gambling concerns, Conflict
over laxatlon centers on the state's fight
to lax cigarctie sales on the reservation
and the tribe's rlight to Issue trlaal auto-
moblle license plates. Although there
bas been a good deal of litigation over
thestate's right to tax and regulateblngo
udlls, the Issue appears to have heen
sesolved by a federal court decislon that
ruled the state had ne jurisdiction and
by recent federal legislation. A conflict
over the tribes’ authorlly 10 aperate
racetracks Is Imminent.

Respundent's comtnents suggesied
that state court juciges had been relue-
tant to transfer [CWA cases I Instances
where transfer was rewguired. One tribat
court [udge satd that the problem was
setlous and the volume of cases was
qulte high. Yet two respordeats nated
that tribes ofien declined to accept ICWA
transfers because they lacked subpoena
power and resources For Envestlgstion,
The espondents did not sgeee o5
whether state courts recognlzed tribai
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count decisions. However, a tribal court
{udige stated, *It's the businesses, not the
courts, that give us trouble.” An officiat
frony the atlorney genetal’s offlee noied
a case In which a trikal court had not
honored a state adminlstrative proce-
dure.

Two slatutes cracted in 1988 are
viewed Favorzbly. One acknowledges
federal recognition of Indlan trlbes rec-
ognized by the U.S. Department of the
Interior and directs that the state shall
wark in a spirlt of coaperation with
fetlerally tecognized trlbes to further fed-
erzl polley for the benefit of both stale
and tribal governments. The otlier es-
1ablishes a jeint [eglslative committee
on state-tribal relations, which fs re.
spensible for overscelng agreements
between tribal governments and the
stale.

Sontl Dakotn. 1CwA, domestlc rela-
tlons, cconomic and commerclal devel:
apment, and hunting and lishing dis-
putes were clied most frequently, Re-
spondents agreed (hat the state will
transfer ECWA cases readily, but telbes
niay be reluctant fo accepl cases because
they lack the sactal serviees to handle
these matters. IDomestic refatlons jurls-
dictton dues nat appear well defined. A
tribal attorney stated that although
Indlans prefer to take thelr case to a
trilvat coust, many file for divorce in a
state court because they worry that a
tribal divorce will i be bonared when
they remarry antel need a state marrfage
Heense. Questlans iavebeen raised over
which court system has jurlsdiction over
an Indlan corporation operating on the
roservatlon,  Several sespondents weee
woriled that trlbal coonomle develop-
ment may be hampered if non-Indlan
husinesses fear that teibal courts will not
provide an adeguate venue to collect
debts,

The Cheyenne Rtlver Sloux are In-
volved [n a federal coun case over why
controds hunting and fishing atong the
Missouri River as Ll runs Usough the
reservation and who controls surface
use ta [akes thay border on reservatlon
fand. The state clalns It has regulatory

power over all the waters within the
state, including lakes that ase partly on
Ihe reservation,

A recent statute requlres state coutts
to give comlty to tribal court orders If
they meet speclfic, restrictive criterla,
Two tribal attorneys perceived a strang
bias .1 the non-lndlan community,
swhleh may preclude recognition of the
tribal courts, Faur respondents, Includ-
Ing three 1rlbal officlals, sald that tribal
courts do not horor state court orders.
Faniclpants teported some usclul, infor-
mat working agreements between tribal
governments and state soctal services
agenicles and perludic negotlatlons with
varlous stale agencles, “but not between
the twa court systems.” There 15 a great
deal of mistrust and antagonism, espe-
cizlly on the state court stde, because of
the percelved lack of contlnuity and
stabllity In tribat court leadershlp, ques-
tions relating to the independence of
the judictary, and an alleged fallure to
meet mindmum due process standards,

Washington, 1CWA, domestic rela-
tions, ceonemlc and commerclal devel-
apment, and hunting and fishing dis-
pules were cited most frequently.
However, even those whoclted the ICWA
as a conflict area Insksted there 1s mind-
mal conflict because procedures are well
deflned. The attarniey for the depart-
ment of soclat and health services stated
f..at tribal membees have equal entitle.
ment toseclal seevices, “[Further], if the
tribal court hiasoedered something to be
done, we will respend to the coust’s
orders as If the case were n state courl.”
In the case of a divorce invelving an
Inclian and anon-Indian, 1 appears that
“swhocver flles first fand where the case
is filediduectdes thelssueof jurlsdiction.”
1f telbes do not bave codes adequate to
declde these cases, the matter wilt be
handicd In o slate court. The jurlsdic-
tiun in a recent case where theee were
zonflicting custody orders In tribal and
state courls was 1zod clearly resolved by a
federal court,

The 1eibes gererally have thelr own
lrunting and (Ishing regulations and
enforcenent officers, and violations are

usually handled o tribat courts.  En-
forcement agecements between tribes
anid state gatne warttens, which tend lo
clreumvent confilet, are evolving or at-
ready In place. But if a tribal member
violates the Iribal code and there is no
prosecution in the tribal court, the state
will assert its efght 1o prosecute the case,
The state will suspendd the case when
prosecution i the trlbal cowrt s inltl-
ated, Recognition of the judgments of
the other couzt system [s Irregular and
may vary from one state cowrl to an-
other or from enetribal court toanather
and depends on the particular caseiype
Involved.

Respondents pralsed the Certtenial
Accord signed by tie governorand telhal
Ieatlets, in which they recognize each
otlier's soverelgnty and agree to deal on
3 government-to-government basls to
resolve disputes, This hasinaugurateda
Teglstatlve program that fosters working
agreements across the stale. Ongolng
negotiations about hunting and fishing
rights, 1ICWA procedutes, fand use man.
agement, and resource use have brought
ahout betterworking relationships, The
department of soclaland health services
has developed a unlform model agree-
ment on ow to handle ICWA matiers,
which Is scen positively.

Wiscansln, Hunting and fishing and
domestle selations concerns are cited
most frequently. Deciiminalized teaffle
violatlons, domestlc relations, and taxa-
Hen concerns are prominent, also. The
Chippewa Telhe has begun to reassert its
long-standing treaty rights to hurnt, fish,
and Trarvest timber on off-reservation,
privately owned, state-repulated land,
While the controversy has not directly
affected the clvil [urdsdiction of state
courts, 1t has undermined cooperation
Letween the two courl systems. The
Supreme Couet has held that theMenom-
ince Trlbe has juriséicton over Indlans
regarding trafiic violations on the reser-
vatlon while the stade court Jias jurisdic-
tlon over non-Indlans’ viclations on the
reservation, Menominee law coforce-
ment officials write tickets to non-Ndl-
ans, altheugh theoretlcally theze Is no

furtsdicilon. As long as no one objects,
the telbe collects the fine. Conversely, 1t
Is not fully clear whether county faw
enforcement offlcers can stop a non-
Indian on the reservatton.

Child supportenforcement problems
arisewhen a state court order Is ignored
by an Indlan who has returned to the
reservation. A statecourt system official
stated It was not svorth the time to try to
ertfarce the order on the reservatlon, A
related view was expressed by a tribal
court judge who stated that only some
state couris wlll enfoece a trlbal court
child support order 1F the father has
moved aff the reservation,

Current legistatlon gives Menominee
declslons and judgments full falth and
ceedit In state courts, and a biil is pend-
Ing that would extend recagnition to ali
inibal courts, While many particlpants
noted good werking relatlonships and
regular personal contact between fudges
1n bath systems, others safd the level of
cooperatlon varles from county 1o
county.

Summary

It ks difficult to make secure generallza-
Hons about the fuslsdictional disputes
between tribes and states because state
law and state recognition policles and
practlees are not uniform across cach
state. Federal laws and treaties can vary
widelyamong tribes even withina state.
Tlhe extent and Iniegrlty of a tribal Jand
base and the evoltution of tiibat govern-
ments and courts also have a direct ef-
fectonstate policicsand practlces, While
there are simbiarities and differences
between the types of disputes that arise
Inthestates, therels evidence Lhat Infor-
mal worklny agreements between the
Judges of the two court systems, the
educatlon of Judges and fawyeisasto the
respectlve autliority of the weo court
systems, feglstation that clariflesfull falth
and credit o1 comily, and formal agree.
ments belween the two governments
can reduce conflicts. Cooperation be-
{tween the two court systems seems {o

vary from state {o state, but even in
caoperatlve states more can be done to
bring these two sets of officlals into
closer communication,

Steps for the future

The Civil Jurisdiction [n Indlan Country
Profect's locus foe 1950 witl be to lmple-
ment demonstation forums in three
slates, ‘The forums are designed to pro-
vide a forrnal basls for developing and
initiating an action agenda with a range
of strategles to teduce disputed cases,
Each forum will develop and Initiate a
plat that can [nclude [olnt educational
programs, Infermal meedngs and work-
ing agreements, cross-visitatfon, ex-
changes of legal materlals, agreements
belween tribal governments and state
executlve agencies, statelegistation, and
other appreaches cesulting from under-
standing, communication, and coopera-
fon.

Thecoomdinating councli gukding this
project hassclected Arlzona, Oklahoma,
and Washington asthethree forumstales
based an diversity, extent of problems,
and a history of cooperative svorking
relatlonships. Eachforum willconsist of
four staie court system officials, three
tribal court officlals, and a lawyer or law
professor consultant,

The three states’ experlences will be
presented at an antlelpated national
confetence of teibal and state court fead-
ers1n 1991, 1t1s the hope of the Confer-
cnceof CliefJustices and the coordinat-
Ing counctl that other $1afes witl fusks-
dictlonal dipsites willusetils modelap-
proach sothat the twocourtsystemscan
Funcilenmoatecliciently and effectively
and so that mechanisms will bo put In
place toenthance thelr collaboratlon and
working relationships. scf
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